1982 DIGEST INDEX 
VOLUME 99 


The following table shows the pages at which each monthly issue of THE BANKING 
LAW JOURNAL during the year 1982 begins and ends: 


The 1982 Digest Index contains judicial decisions and articles that have appeared 
in THE BANKING LAW JOURNAL during 1982. The entire arrangement, including section 
numbers, follows the plan of the Sixth Edition of the Banking Law Journal Digest, which 
contains summaries of more than 15,000 banking decisions that have been published in 
THE BANKING LAW JOURNAL from the time of its establishment in 1889 down to and 
including December 1961. The Cumulative Supplement, which is updated annually, 


contains subsequent cases. 


CONTENTS 


Page 
VOLUME I 
ACCOMMODATION PAPER 


26. Rights of an accommodation 
maker or indorser 


AGENTS 
Personal liability of agent on 


ASSIGNMENTS 
95. Assignment of contract .... 976 


ATTACHMENT, GARNISHMENT 
AND EXECUTION 
99. Property subject to attach- 


Scope of garnishment 


ATTORNEYS’ FEES 
111. Recovery of attorneys’ fees.. 976 


BANKING 
113.1. Bank holding companies .. 976 
119.5. Federal control. of banking 
business 
136.5. Liability for tort 


mn Or OP OO? OO rm 


Page 
BANKRUPTCY 
. Bankruptcy arrangement ... 977 
Deposit and withdrawal of 
funds 
Application of collateral ... 
. Fraudulent transfers 
Priorities among creditors . . 
. Tax liens 
Claims provable 
Negotiable instruments gen- 
erally 
Debts not subject to dis- 


BRANCH BANKING 
215. Bank as separate entity .... 979 
215.1. Branch banking generally .. 979 


CERTIFICATES OF DEPOSIT 
220. Definition of certificate ... 979 


CHECKS 
291.5. § Check-kiting 


CONTRACTS 
Validity 
Liability for damages 


359. 
364. 





BANKING LAW JOURNAL 


§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 


Page 
CORPORATIONS 
Compensation of officers .. 979 
Officers executing corporate 
notes held personally liable... 980 


CREDIT BUREAUS 


Deeds of trust 


DEPOSITS 
444.5. Deposits in two names— 


EXECUTORS, ADMINISTRATORS 
AND TRUSTEES 

483. Qualifications of executor or 
administrator 

488. Removal of executor or ad- 
ministrator 

492. Compensation 
Powers and duties 
Duty to disclose material 
facts to court 
Presentment and payment of 

981 

Personal liability generally.. 981 
—Retaining decedent’s in- 


Revocation or alteration of 


529.5. Constructive trust 


FAIR CREDIT REPORTING ACT 
533.1. Fair Credit Reporting Act .. 982 


FEDERAL DEPOSIT 
INSURANCE CORPORATION 
538.1. FDIC as receiver of closed 


FORGED PAPER 
Forged paper in general ... 982 
Liability of bank to depositor 
where bank pays check bear- 
ing forged signature 
Liability of drawee bank to 
drawer where check paid on 
forged indorsement 


Page 
FRAUD 
Debt not dischargeable be- 


Fraudulent transfer of prop- 


605. Gifts of securities 
606. Gifts of bank deposits .... 
606.6. Gifts of real property 


GUARANTY 
612. Guaranty in general 
616. Construction of contract of 


617. —Continuing guaranty .... 984 


HOLDERS IN DUE COURSE 
627. Definition of holder in due 


JURISDICTION 
763.5. Jurisdiction—venue 


LEASES 
765.1. Leasing by banks 


LETTERS OF CREDIT 
766. Letters of credit 
767. —Bank’s refusal to pay 


VOLUME Il 


LIEN AND SETOFF 


771. Lien and setoff in general . 984 
771.5 Mode of effecting setoff .. 985 
821.2. Priority of liens 


LOAN AND DISCOUNT 
822. Liabilities of parties 


MORTGAGES 
Real estate mortgages gener- 
ally 
Unrecorded mortgage 
Transfer of mortgaged prem- 


. Release of mortgage 
. Mortgage in default 
Foreclosure 





Page 
NATIONAL BANKS 


900. State control of national 
as gig Caciac seme eee 986 
902. Powers of national banks 
 ackweth ee eenads 986 
927. Action against national bank 987 
NEGLIGENCE 
930. Liability for negligence . 987 
NOTICE OF DISHONOR 
1047. Time for giving notice .... 987 
OFFICERS, DIRECTORS, AND 
EMPLOYEES OF BANKS 
1066. Authority of officers in gen- 
Re ene 987 
PLEDGE AND COLLATERAL 
1271. Validity of pledge ........ 987 
RECORDS OF BANK 
1346.3. Privacy—constitutionality of 
statutes—legal process to ex- 
SP csi cartaeGrccebies 987 
SAVINGS BANKS 
1359. Powers of savings banks .. 987 
STATUTE OF LIMITATIONS 
1386. Action on note .......... 987 
STOPPING PAYMENT 
1462. Right to stop payment .... 988 
SURETIES 
1490. —Surrender of collateral .. 988 
TRUTH IN LENDING 
1562.01. Truth in lending ......... 988 


975 


1982 DIGEST INDEX 


Page 
UNIFORM COMMERCIAL CODE 


§ 1562.52. Article 2—Law of sales .. 988 
§ 1562.53. Article 3—Commercial 
SPP ca ae 989 
§ 1562.54. Article 4—Bank deposits 
and collections .......... 989 
§ 1562.59. Article 9—Y>cured trans- 
CE es Hex cere ees 989 
USURY 
§ 1564. What constitutes usury .... 989 
§ 1565. —Transactions held not usu- 
ETRE OP ee ee 990 
§ 1577. —Loans by national banks.. 990 
§ 1578. Usury as a defense between 
original parties .......... 990 
§ 1582. Right of corporation to plead 
A See 990 
WILLS 
§ 1601. Testamentary capacity 991 
§ 1604.5. Holographic will ......... 991 
§ 1605. Attestation .............. 991 
§ 1606. Revocation of will ....... 991 
§ 1606.6. Joint and mutual will ..... 992 
§ 1607. Construction and validity of 
ME ca tds cathieie ks 2 aig 992 
§ 1607.4. Undue influence ......... 992 
§ 1608. Construction and validity of 
wills—provisions _ creating 
UE ku bieteesede hese 993 
§ 1609.5. Powers of appointment .... 993 
§ 1611. Disposition of property .... 993 
§ 1613.4. Adopted children ......... 993 
Se ERE rP 994 
§ 1617. Verbal agreement to make 
DE Si vecereccnssiees 994 
§ 1617.1. Written agreement to make 
OS er 994 
§ 1617.5. Lapsed legacies .......... 994 
§ 1617.6. Practice and procedure in 
“BARRE Sei ectinges 995 





BANKING LAW JOURNAL 


VOLUME |! 


ACCOMMODATION PAPER 


§26. Rights of an accommodation maker 
or indorser. 


West Virginia (1981) Notice of Dishonor 
to Indorser Required—Accommodation in- 
dorsers were not liable where bank failed to 
give them notice of dishonor. First Nat’! Bank 
of Ceredo v. Linn, 282 S.E.2d 52 (App.), 99 
B.L.J. 357. 


AGENTS 


§58. Personal liability of agent on note. 
Arizona (1982) Agent Personally Liable on 
Note—Maker of note who did not indicate 
capacity as agent or name of principal on note 
was personally liable to payee. Gainok v. 
Featherson, 641 P.2d 909 (App.), 99 B.L.J. 
755. 


ASSIGNMENTS 


§95. Assignment of contract. 

U.S. District Court, D. Conn. (1981) As- 
signor of Lease Enforced Indemnification 
Clause—Lessor who assigned lease to its 
wholly owned subsidiary could still assert 
indemnification clause in agreement but court 
pierced corporate veil of assignee for purposes 
of assignor’s liability. Marron v. H.O. Penn 
Mach. Co., 518 F. Supp. 1069, 99 B.L.J. 
266. 


ATTACHMENT, GARNISHMENT 
AND EXECUTION 


§99. Property subject to attachment. 

U.S. District Court, N.D. Tex. (1981) Pen- 
sion Plans Exempt From Garnishment— 
Profit-sharing and persion plans created by 
professional association were exempt from 
garnishment by commercial creditor who had 
judgment against plan beneficiary. Commer- 
cial Mortgage Ins., Inc. v. Citizens Nat’l 
Bank of Dallas, 526 F. Supp. 510, 99 B.L.J. 
546. 


§101. Scope of garnishment. 
Connecticut (1980) Creditor’s Bill: Foreign 
Judgment—Judgment creditor could maintain 


a creditor’s bill where he registered his foreign 
judgment in Connecticut and lacked an ade- 
quate remedy at law. Burchett v. Roncari, 433 
A.2d 941, 99 B.L.J. 266. 


ATTORNEYS’ FEES 


§111. Recovery of attorneys’ fees. 
Georgia (1982) Unpaid Notes: Attorneys’ 
Fees—Where complaint stated that debtor 
would not be liable for attorneys’ fees if he 
paid principal and interest due within ten days 
of service of summons, timely tender by 
debtor could not be rejected by bank. Merritt 
v. First State Bank of Randolph County, 289 
S.E.2d 547 (App.) 99 B.L.J. 846. 


Texas (1982) Mortgagor Could Not Sue 
Bank’s Attorney Directly—Where there was 
no privity of contract between mortgagor and 
bank’s attorney, mortgagor could not sue at- 
torney for charging excessive fees in con- 
nection with collection of real estate lien note. 
Graham v. Turcotte, 628 S.W.2d 182 (App.), 
99 B.L.J. 755. 


BANKING 


§113.1. Bank holding companies. 


U.S. Court of Appeals, 8th Cir. (1981) 
Board Required to Hold  Evidentiary 
Hearing—Board’s failure to hold evidentiary 
hearing on application of bank holding com- 
pany to engage in sale of credit-related prop- 
erty and casualty insurance and its reliance on 
“de novo” nature of application were revers- 
ible error. Independent Ins. Agents v. Board 
of Governors of Fed. Reserve Sys., 658 F.2d 
571 99 B.L.J. 358. 


U.S. District Court, S.D. Ohio (1981) No 
Private Action Under Bank Holding Company 
Act Recognized—National banking concern 
alleging violation of Bank Holding Company 
Act could not initiate action in district court 
but rather had to seek administrative relief 
from the Federal Reserve Board. Quaker City 
Nat’! Bank v. Hartley, 533 F. Supp. 126, 99 
B.L.J. 847. 


§119.5. Federal control of banking 
business. 

U.S. Court of Appeals, 9th Cir. (1981) Bank 

Liable in Securities Fraud—Bank was liable to 
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class of investors where it participated in pub- 
lic offering of bank securities without offering 
circular in violation of regulations of Comp- 
troller of Currency. Little v. Valley Nat’l 
Bank, 650 F.2d 218, 99 B.L.J. 73. 


U.S. Court of Appeais, 5th Cir. (1981) Mis- 
application of Bank Funds: Aiding and 
Abetting—Conviction on count of misap- 
plication of bank funds was reversed where 
judge amended indictment by instructing jury 
to find defendant guilty if it found that the 
principal whom he aided and abetted was any 
bank officer and not only the officer specifi- 
cally named in the indictment. United States 
v. Salinas, 654 F.2d 319, 99 B.L.J. 160. 


U.S. District Court, D.D.C. (1982) District 
Court Lacked Jurisdiction Over Cease and De- 
sist Order—District court did not have subject 
matter jurisdiction to entertain plaintiff's re- 
quest for modification of a final cease and 
desist order issued under the provisions of the 
Financial Institute Supervisory Act. First Nat’] 
Bank of Scotia v. United States, 530 F. Supp. 
162, 99 B.L.J. 627. 


U.S. District Court, N.D. W. Va. (1981) 
The Notice Provisions of the Change in Bank 
Control Act—Injunction was granted barring 
stockholders from voting shares or par- 
ticipating in control of corporation where they 
failed to comply with notice provisions of 
Change in Bank Control Act of 1978. FDIC v. 
D’Annunzio, 524 F. Supp. 694, 99 B.L.J. 
455. 


§136.5. Liability for tort. 

Michigan (1981) Doctrine of Election of 
Remedies Bars Action Against Bank—Where 
plaintiff failed to join bank in suit against 
managing agent and management company, it 
was barred by the doctrine of election of rem- 
edies from later bringing suit against the bank. 
Riverview Coop., Inc. v. First Nat’l Bank & 
Trust Co. of Mich., No. 49402 (App.), 99 
B.L.J. 71. 


Nebraska (1981) Embezzlement Conviction: 
No Relation to Bank’s Recordkeeping— 
Where alleged negligence of bank in keeping 
ledger of its customer was not shown to be 
cause of embezzlement conviction of cus- 
tomer’s employee, employee did not state a 
cause of action against the bank. Fowler v. 
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National Bank of Commerce Trust & Sav. 
Ass’n, 312 N.W.2d 269, 99 B.L.J. 547. 


BANKRUPTCY 


§138.5. Bankruptcy arrangement. 

U.S. Court of Appeals, 10th Cir. (1981) 
Fiduciaries Denied Fees: Voluntary Sale of 
Individual Claims—Bankruptcy rule which 
permitted fees to fiduciaries who had volun- 
tarily sold their individual claims during 
course of the proceedings did not supersede 
Bankruptcy Act section which prohibited such 
fees. In re King Resources, 651 F.2d 1349, 99 
B.L.J. 161. 


U.S. Court of Appeals, 8th Cir. (1982) 
Bankruptcy Court Issued Abstention Order— 
Where bankruptcy court entered its order after 
adversary proceedings in which debtors as- 
serted their own interests as well as interest of 
unsecured creditors, and where chairman of 
creditors’ committee received notice, bank- 
ruptcy court did not lack jurisdiction to issue 
abstention ruling because unsecured creditors 
did not receive twenty days’ notice of hearing. 
Buffington v. First Serv. Corp., 672 F.2d 687, 
99 B.L.J. 848. 


U.S. Court of Appeals, 8th Cir. (1981) 
Confirmation Order Upheld: No Stay 
Requested—Where debtor had implemented 
substantial elements of its reorganization plan 
and it was doubtful that effective relief could 
be afforded to the creditor, creditor’s appeal 
from confirmation order was moot, especially 
since creditor had never requested a stay of 
said order. Jn re Information Dialogues, Inc., 
662 F.2d 475, 99 B.L.J. 457. 


§140. Deposit and withdrawal of funds. 


U.S. Court of Appeals, 11th Cir. (1982) 
Income Tax Refund Property of Bankrupt’s 
Estate—Debtors’ income tax return was prop- 
erty of their estate but was exempt property in 
bankruptcy proceedings. Jn re Doan, 672 F.2d 
831, 99 B.L.J. 848. 


§141. Application of collateral. 

U.S. Court of Appeals, 9th Cir. (1981) 
SBA’s Security Interest Enforced—Bank- 
ruptcy court enforced the Small Business Ad- 
ministration’s security interest against debtor 
in possession’s lawsuit settlement proceeds. Jn 
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re Southland Supply, Inc., 657 F.2d 1076, 99 
B.L.J. 358. 


U.S. Court of Appeals, 9th Cir. (1981) 
Bankruptcy: Tax Penalties and Post-Petition 
Interest Barred—California Employment De- 
velopment Department and State Board of 
Equalization could not collect tax penalties 
and post-bankruptcy petition interest out of the 
proceeds of sale of a bankrupt’s liquor license. 
In re Petite Auberge Village, Inc., 650 F.2d 
192, 99 B.L.J. 75. 


U.S. Court of Appeals, 7th Cir. (1981) 
Fraud: Property Not in Bankrupt’s Estate— 
Where property was obtained by fraud, it was 
not part of the bankrupt’s estate so that the 
bankruptcy trustee had no power over it. Jn re 
Teltronics, Ltd., 649 F.2d 1236, 99 B.L.J. 
75. 


§144.1. Fraudulent transfers. 


Massachusetts (1981) Sale in Fraud of 
Creditor—Where transferee participated in a 
sale intended to defraud creditor but gave 
debtor entire sale proceeds, transferee was not 
liable to creditor. Northborough Nat’! Bank v. 
Risley, 424 N.E.2d 522, 99 B.L.J. 266. 


§145. Priorities among creditors. 


U.S. Court of Appeals, 9th Cir. (1980) De- 
frauded Stockholder’s Claim Below Un- 
secured Creditors—Although defrauded 
stockholder was entitled to partial rescission 
and reclamation, the absolute priority rule 
barred his recovery. Jn re U.S. Fin. Inc., 648 
F.2d 515, 99 B.L.J. 77. 


U.S. Court of Appeals, Sth Cir. (1981) 
Pledge of GNMA Certificates—When regis- 
tered owner of GNMA certificates pledged 
them to bankrupt dealer without restrictions 
and accompanied by stock powers endorsed in 
blank and the dealer in turn repledged the 
certificates to a clearing agent, which gave 
value for the certificates and acted in good 
faith and without notice of the adverse claim 
of the registered owner, the clearing agent as 
a bona fide purchaser had superior rights to the 
proceeds from the sale of the certificates as 
against the registered owner. Jn re Legel, 
Braswell Gov’t Sec., 648 F.2d 321, 99 B.L.J. 
77. 


Florida (1981) Assignment of Life Insurance: 
Creditor Bank Prevails—Discharge in bank- 
ruptcy of bank’s debtor did not prevent bank 
from collecting its lien on the proceeds of an 
insurance policy assigned to it as collateral for 
the debt. Jennings v. Prudential Ins. Co. of 
America, 402 So. 2d 1367 (App.), 99 B.L.J. 
359. 


§145.1. Tax liens. 

U.S. Court of Appeals, 9th Cir. (1981) Tax 
Lien Not Effective Against BFP—Where tax 
lien on personal property was ineffective 
against bona fide purchaser, county lienholder 
was only entitled to priority for its claim for 
unpaid taxes up to the value of property 
against which taxes were levied. Jn re Cum- 
mins, 656 F.2d 1262, 99 B.L.J. 360. 


§170. Claims provable. 

U.S. Court of Appeals, 2d Cir. (1981) Cor- 
porate Debtor: Claim Against Subsidiary 
Disallowed—Corporate bankrupt was not re- 
sponsible to creditor of its wholly owned sub- 
sidiary. Jn re Kreisler Group, Inc., 648 F.2d 
86, 99 B.L.J. 77. 


Ct. Int’] Trade (1981) Trustee in ate 
Must File Protest—Surety for importers 
lacked authority to file protests to assessed 
duties where importers had been adjudicated 
bankrupt prior to the protest filing so that only 
trustees in bankruptcy were proper parties to 
file protests. St. Paul Fire & Marine Ins. Co. 
v. United States, 525 F. Supp. 880, 99 B.L.J. 
548. 


§178.5 Negotiable instruments generally. 
U.S. Court of Appeals, 9th Cir. (1981) 
“Interest Earned”: Interpretation of a Set- 
tlement Agreement—Parol evidence was ad- 
missible where term “interest earned” as used 
in settlement agreement might reasonably be 
interpreted as either a net or gross concept. Jn 
re Beverly Hills Bancorp, 649 F.2d 1329, 99 
B.L.J. 75. 


§178.7. Debts not subject to discharge. 
U.S. Court of Appeals, 9th Cir. (1981) At- 
torneys’ Fees Not Dischargeable in Bank- 
ruptcy—Attorneys’ fees awarded to bank- 
rupt’s former spouse in a post-divorce child 
custody proceeding were nondischargeable 
debt in bankruptcy. Jn re Catlow, 663 F.2d 
960, 99 B.L.J. 549. 
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U.S. Court of Appeals, 9th Cir. (1981) False 
Representations: Debts Not Dischargeable in 
Bankruptcy—Debts were not dischargeable in 
bankruptcy where loans creating debts were 
induced by false representations. /n re Gross, 
654 F.2d 602, 99 B.L.J. 162. 


BRANCH BANKING 


§215. Bank as separate entity. 

Utah (1981) Branch Bank Approved—Statute 
providing that no branch bank shall be estab- 
lished in any city or town in which a bank is 
located did not preclude establishment of a 
branch bank in an eight-acre “island” sur- 
rounded by city in which competing bank was 
located. Sandy State Bank v. Brimhall, 636 
P.2d 481, 99 B.L.J. 549. 


§215.1. Branch banking generally. 


Ohio (1981) Branch Bank: Right to Appeal— 
Bank which received notice of a branch bank 
application was an adverse party with right to 
bring an appeal of the approval of the applica- 
tion by the Superintendent of Banks. Genoa 
Banking Co. v. Mills, 423 N.E.2d 161, 99 
B.L.J. 163. 


CERTIFICATES OF DEPOSIT 


§220. Definition of certificate. 


U.S. Supreme Court (1982) Securities Laws 
Don’t Cover CDs of Insured Banks— 
Certificates of deposit issued by FDIC-insured 
banks are not “securities” under the antifraud 
provisions of the federal securities laws since 
the holders of those certificates of deposit al- 
ready are protected adequately under federal 
banking law, and are virtually guaranteed pay- 
ment in full, regardless of the issuing bank’s 
financial condition. Marine Bank v. Weaver, 
50 U.S.L.W. 4285, 99 B.L.J. 623. 


CHECKS 


§291.5. Check-kiting. 

U.S. Court of Appeals, 3d Cir. (1981) In- 
dictment Dismissed—Where  check-kiting 
scheme did not violate statute proscribing 
knowingly making any false statement or re- 
port for purpose of influencing action of bank 
(covered by the FDIC) on any application, 
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advance, discount, purchase, or loan, the in- 
dictment was dismissed. 18 U.S.C. § 1014. 
United States v. Sher, 657 F.2d 28, 99 B.L.J. 
361. 


CONTRACTS 


§359. Validity. 

U.S. Court of Appeals, 5th Cir. (1981) Let- 
ter Agreement Not Binding on Bank—Where 
letter agreement was subject to a later mutu- 
ally acceptable agreement, it was not a bind- 
ing, enforceable contract. Dumas v. First Fed. 
Sav. & Loan Ass’n, 654 F.2d 359, 99 B.L.J. 
164. 


Georgia (1981) Bank’s Promise Not to Set 
Off Enforced—Where creditor bank promised 
another creditor not to exercise setoff against 
the account of its mutual debtor and then for 
its own benefit breached its promise by exer- 
cising setoff after the other creditor had relied 
on the bank’s promise to its detriment, fact 
that agreement lacked a definite term of du- 
ration did not render promise unenforceable. 
Pepsi-Cola Bottling Co. v. First Nat’! Bank, 
281 S.E.2d 579, 99 B.L.J. 361. 


§364. Liability for damages. 

U.S. Court of Appeals, 7th Cir. (1982) 
Bank’s Liability for Failure to Make a Trans- 
fer of Funds When Requested by Wire to Do 
So—Negligent failure of correspondent bank 
to make payment of an installment of ship 
charter hire promptly in accordance with a 
telex request did not subject bank to liability 
for shipper’s consequential damages because 
such liability would include unforseeable dam- 
ages resulting from the failure of a transaction 
of which the bank had no prior notice or 
knowledge. Evra Corp. v. Continental Ill. 
Bank & Trust Co., No. 81-1925, 99 B.L.J. 
752. 


CORPORATIONS 


§373. Compensation of officers. 

U.S. District Court, D. Conn. (1981) Use of 
Business Judgment Rule to Dismiss Share- 
holder’s Derivative Suit—Litigation commit- 
tee composed of directors who were 
“independent and disinterested” in subject of 
pending derivative suit may exercise business 
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judgment to dismiss derivative suit, and court 
will not substitute its own business judgment 
or look into merits of shareholders’ derivative 
suit. Joy v. North, 519 F. Supp. 1312, 99 
B.L.J. 543. 


§376. Officers executing corporate notes 
held personally liable. 

Oklahoma (1981) Corporate Note: No 
Novation—Where bank agreed to let newly 
formed corporation assume partnership obli- 
gation, a novation, did not occur. American 
Bank of Commerce v. Boger-Hare Mfg. Co., 
633 P.2d 1270 (App.), 99 B.L.J. 457. 


CREDIT BUREAUS 


§380.1. Credit cards. 

U.S. District Court, D. Colo. (1982) 
Express-Teller Card: Not a Credit Transaction 
—Denial of application for express-teller card 
by American Express International Banking 
Corp. was not a violation of the Equal Credit 
Opportunity Act. Dunn v. American Express 
Co., 529 F. Supp. 633, 99 B.L.J. 628. 


§380.2. Credit reports. 

U.S. Court of Appeals, 9th Cir. (1982) Dun 
& Bradstreet Not a Consumer Credit Report- 
ing Agency—Dun & Bradstreet was held not 
to be a consumer credit reporting agency 
within the meaning of California’s consumer 
law and not to be an issuer of common credit 
reports. Mende v. Dun & Bradstreet, Inc., 
670 F.2d 129, 99 B.L.J. 756. 


§382.5. Deeds of trust. 

Colorado (1981) Levy on Secured Realty: 
Deficiency Judgment—Where, in connection 
with sale of real estate, buyer executed a note 
secured by a deed of trust on the property, 
sellers could sue on the note, levy the real 
property, and obtain a deficiency judgment. 
Gale v. Rice, 636 P.2d 1280 (App.), 99 
B.L.J. 550. 


Missouri (1982) Title Quieted; Lien Ex- 
tinguished—Deed of trust did not create lien 
on property where note secured by deed of 
trust had been paid, note had been reissued for 
different debt, and holder of note was not a 


holder in due course. Goetz v. Selsor, 628 
S.W.2d 404 (App.), 99 B.L.J. 757. 


Nevada (1981) Partial Reconveyance: Trustor 
in Default—Trustor was not entitled to partial 
reconveyance of secured property under terms 
of deed of trust where he was in default at time 
of request for reconveyance. Las Vegas Ranch 
Club v. Bank of Nev., 632 P.2d 1146, 99 
B.L.J. 362. 


DEPOSITS 


§444.5. Deposits in two names—Ten- 
nessee. 


Tennessee (1981) Right of Surviving Party to 
a Joint Bank Account—There is no right of 
survivorship in a joint account unless it can be 
proved that there existed an agreement be- 
tween the bank and the decedent/depositor to 
create such a right. The existence of such a 
contract may be proved by oral testimony. The 
right of survivorship may vest in a third-party 
beneficiary to the contract between the bank 
and the depositor. The bank is not liable 
where, after the death of one of the joint own- 
ers of an account, it paid the funds to the other 
joint owner instead of transferring the funds to 
decedent’s estate. Simmons v. Foster, 622 
S.W.2d (App.), 99 B.L.J. 354. 


EXECUTORS, ADMINISTRATORS 
AND TRUSTEES 


§483. Qualifications of executor or admin- 
istrator. 
Georgia (1981) Temporary Administratrix 
Withdrew Funds: Bank Not Liable—No liabil- 
ity was imposed on bank for allowing tempo- 
rary administratrix to withdraw funds be- 
longing to decedent where there was no 
showing of actual knowledge by bank that 
such funds were being withdrawn for an im- 
proper . Kelly v. Citizens & So. Nat’! 
Bank, 287 S.E.2d 343 (App.), 99 B.L.J. 638. 


Massachusetts (1981) Suspended Attorney: 
Suitability as Executor—Where attorney ap- 
pointed as executor of estate had been sus- 
pended from practice of law, it was proper for 
court to consider misconduct on which sus- 
pension was based. McInerney v. Lally, 427 
N.E.2d 1164, 99 B.L.J. 468. 


980 





$488. Saas ante. a: eneete 


te (1982) Executor Dismissed—Where 
executor operated a business without a probate 
order and failed to distribute estate assets, he 
breached his duty and was ordered removed as 
executor. Breen v. Miller, 627 S.W.2d 340 
(App.), 99 B.L.J. 638. 


New York (1981) Fiduciary: No Removal for 
Conflict of Interest—Possible hostility or 
conflict of interest on part of co-trustee named 
in will was not sufficient ground to prevent 
him from serving despite objections of tes- 
atrix’ daughter. Jn re Estate of Younker, 444 
N.Y.S.2d 807 (Surr. Ct.), 99 B.L.J. 560. 


§492. Compensation. 

New York (1982) Trustees Commissions 
Precluded—Inter vivos trust which provided 
that trustee should receive certain commis- 
sions on receipt and disbursement of income 
and principal as compensation for its services 
precluded trustee from receiving annual prin- 
cipal commissions permitted by statute en- 
acted after execution of trust agreement. Leh- 
man Vv. Irving Trust Co., 432 N.E.2d 769, 99 
B.L.J. 765. 


§494. Powers and duties. 

Maryland (1981) Executor Could Not Con- 
test Will—Personal representative of estate 
may not assail validity of very will she has 
been designated to defend. Marine v. John- 
son, 437 A.2d 694 (App.), 99 B.L.J. 560. 


Texas (1981) Sale of Stock by Executor 
Upheld—Sale of stock by bank in its capacity 
as executor of estate was proper where bank 
acted in good faith and stock was a disadvan- 
tage to the estate. McAnnis v. Corpus Christi 
Nat’] Bank, 621 S.W.2d 451 (App.), 99 
B.L.J. 469. 


§494.4. Duty to disclose material facts to 
court. 

Pennsylvania (1981) Widow’s Suit to Reopen 
Account Time-Barred—Widow was barred by 
laches from asserting claim against executor 
where inspection of corporate records to 
which she was entitled under statute would 
have revealed existence of loan of which she 
complained. In re Estate of Thomas, 432 A.2d 
968, 99 B.L.J. 173. 
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§499. Presentment and payment of claims. 
North Carolina (1981) Claim Against Estate 
Not Time-Barred—Claim against estate was 
not barred where administrator did not mail a 
personal notice to creditor as required by state 
law. Carethers v. Bear, 280 S.E.2d 467 
(App.), 99 B.L.J. 174. 


§500. Personal liability generally. 

New York (1982) Fraud by Executor Not 
Proven—Beneficiaries’ action for fraud 
against executor was dismissed where 
beneficiaries failed to support allegations in 
complaint. Trepuk v. Frank, 446 N.Y.S.2d 
321 (App. Div. Ist Dep’t), 99 B.L.J. 639. 


North Carolina (1981) Fiduciary Did Not 
Breach Duty—Failure by fiduciary to include 
decedent’s residence in his estate was not 
proximate cause of injuries of which plaintiff 
complained. Tyson v. North Carolina Nat’l 
Bank, 280 S.E.2d 78 (App.), 99 B.L.J. 174. 


§504. —Retaining decedent’s investments. 


U.S. Court of Appeals, 7th Cir. (1981) 
Manager-Trustee Surcharged—Where single 
individual was chairman of board of trustee 
bank and member of bank’s trust committee 
and also was chairman of board of cor- 
poration, a portion of whose shares were part 
of trust property, said individual had to ac- 
count to trust for all profit received as manager 
of the corporation even though the will cre- 
ating the trust indicated that testator intended 
such a situation and knew a conflict of interest 
would exist. Childs v. National Bank of Aus- 
tin, 658 F.2d 487, 99 B.L.J. 369. 


Kentucky (1981) Option to Purchase Stock 

ion to purchase certain stock 
was personal and terminated on death of op- 
tionee so that his executor could not exercise 
the option. Central Bank & Trust Co. v. Kin- 
caid, 617 S.W.2d 32, 99 B.L.J. 83. 


Michigan (1981) Trustees Retained Excessive 
Amount of Income—Where trustees retained 
excessive earnings of trust in the corporations 
funding trust, court ordered that the trustees 
would have to justify any retention in excess 
of 25 percent of the net income of the compa- 
nies. In re Butterfield, 310 N.W.2d 381 
(App.), 99 B.L.J. 561. 
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§523. Revocation or alteration of trust. 
Colorado (1982) Unfunded Inter Vivos Trust 
Valid—Fact that trust was not funded after it 
was created or that a trust corpus did not exist 
other than the right to receive benefits under 
the settlor’s will did not affect the validity of 
the trust. Jn re Estate of Daniels, 643 P.2d 788 
(App.), 99 B.L.J. 858. 


§529.5. Constructive trust. 

Illinois (1981) Bonds Recovered by Surviving 
Co-Owner—Where no confidential relation- 
ship existed between decedent and her co- 
owner of bonds purchased by decedent, the 
bonds were the property of the co-owner and 
not of decedent’s estate. Martino v. Levan- 
fino, 425 N.E.2d 1308 (App.), 99 B.L.J. 370. 


Maine (1981) Revocable Trusts Available for 
Spouse’s Distributive Share—Where husband 
created several inter vivos trusts prior to dying 
intestate, widow was entitled to have trusts 
declared invalid as against her on proof that 
decedent did not intend to relinquish own- 
ership of the trust property when he executed 
the trusts. Staples v. King, 433 A.2d 407, 99 
B.L.J. 275. 


New York (1982) Constructive Trust 
Considered—Payment of household expenses 
by wife were not considered a transfer to de- 
fendant, her former husband, so as to entitle 
her to impose a constructive trust on de- 
fendant’s bank account. Warren v. Warren, 
433 N.E.2d 532, 99 B.L.J. 859. 


FAIR CREDIT REPORTING ACT 


§533.1. Fair Credit Reporting Act. 

U.S. District Court, S.D. Tex. (1982) Bank 
Not a Consumer Reporting Agency—Where 
bank is furnishing information based solely on 
its own experience with the consumer, the 
information is not a consumer report and the 
bank is not in those circumstances a consumer 
reporting agency. Freeman v. Southern Nat’! 
Bank, 531 F. Supp. 94, 99 B.L.J. 757. 


FEDERAL DEPOSIT 
INSURANCE CORPORATION 


§538.1. FDIC as receiver of closed bank. 


U.S. Court of Appeals, 5th Cir. (1981) 
FDIC Status Essential Element of Crime 


Charged—lIntroduction of a 1972 certificate of 
insurance, which antedated the charged events 
by seven years, without further evidence was 
insufficient to convict defendant of conspiring 
to make and making false statements to a bank 
insured by the FDIC. United States v. Platen- 
burg, 657 F.2d 797, 99 B.L.J. 267. 


Georgia (1982) FDIC Cannot Change Its 
Status—Attempt by FDIC to change its status 
so that it was suing in its corporate capacity 
rather than as a receiver was improper so that 
FDIC was subject to defenses of accord and 
satisfaction and setoff. FDIC v. Jones, 287 
S.E.2d 737 (App.), 99 B.L.J. 758. This 
decision was vacated and a new decision 
substituted in favor of the FDIC. 181 Ga. 
App. 867 (March 31, 1982). 


FORGED PAPER 


§549. Forged paper in general. 

New Jersey (1981) Banks Did Not Negli- 
gently Contribute to Forgery—Holder in due 
course of forged check could not recover 
against bank where bank did not negligently 
contribute to the forgery. Brogan Cadillac- 
Oldsmobile Corp. v. Central Jersey Bank & 
Trust Co., 443 A.2d 1108 (Super. Law Div.) 
99 B.L.J. 849. 


§550. Liability of bank to depositor where 
bank pays check bearing forged sig- 
nature. 


e 
Illinois (1981) Ratification of Forged Indorse- 
ment: Question of Fact—Where issue existed 
as to whether payee had ratified forged in- 
dorsement, it was improper to grant summary 
judgment. Johnson v. North Bank, 426 
N.E.2d 4 (App.), 99 B.L.J. 363. 


§560. Liability of drawee bank to drawer 
where check paid on forged in- 
dorsement. 


Idaho (1982) Bank Liable on Forged Fac- 
simile Signature—Drawee bank which paid on 
forged checks was liable to depositor where 
forgery occurred by tracing facsimile signa- 
ture and not impressing facsimile signature on 
check. Mercantile Stores Co. v. Idaho First 
Nat’] Bank, 641 P.2d 1007 (App.), 99 B.L.J. 
759. 
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FRAUD 


Debt not dischargeable because of 
fraud. 


U.S. Court of Appeals, 10th Cir. (1982) 
Fraudulent Concealment: Bankruptcy Dis- 
charge Denied—Debtor was denied a dis- 
charge in bankruptcy when bankruptcy judge 
found that debtor had knowingly and fraudu- 
lently concealed assets from trustee and cred- 
itors. Farmers Co-Op. Ass’n v. Strunk, 671 
F.2d 391, 99 B.L.J. 759. 


§599.1. Fraudulent transfer of property. 


Pennsylvania (1981) Transfer to Spouse by 
the Entities Fraudulent—Transfer of securities 
by debtor from his own name only to his and 
his wife’s mames, which rendered the 
husband/debtor insolvent, was fraudulent and 
could be set aside by creditor. Commonwealth 
Nat’! Bank v. Miller, 437 A.2d 1012, 99 
B.L.J. 551. 


Pennsylvania (1981) Deposit Into Joint Ac- 
count: Fraudulent Conveyance—Deposit by 
debtor husband into joint account shared with 
his wife constituted a fraudulent conveyance 
within the meaning of the Uniform Fraudulent 
Conveyance Act. Corbett v. Hunter, 436 A.2d 
1036, 99 B.L.J. 458. 


§598.1. 


GIFTS 


§605. Gifts of securities. 

Indiana (1981) Conversion of Estate Property 
—Estate was entitled to prejudgment interest 
for lost use of converted estate property from 
the time of its conversion. Fort Wayne Nat’! 
Bank v. Scher, 419 N.E.2d 1308 (App.), 99 
B.L.J. 83. 


§606. Gifts of bank deposits. 
Pennsylvania (1981) Joint Savings Account: 
Presumption of Gift—Where decedent created 
joint account with right of survivorship in her 
sister, a presumption of a gift existed and 
executrix failed to rebut this presumption. Jn 
re Estate of Watson, 434 A.2d 805, 99 B.L.J. 
371. 


§606.6. Gifts of real property. 

Arizona (1981) Inter Vivos Gift Complete— 
Donor made valid inter vivos gift of real estate 
even though she remained in one of the houses 
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and continued to receive the rent from the 
other. Jn re Estate of Johnson, 630 P.2d 548 
(App.), 99 B.L.J. 175. 


Pennsylvania (1981) Codicil: Gift of Real 
Property—Language of codicil interpreted as 
intending a transfer by gift and not by sale. Jn 
re Estate of Toland, 434 A.2d 1192, 99 B.L.J. 
372. 


GUARANTY 


§612. Guaranty in general. 


U.S. District Court, D. Colo. (1982) Student 
Loan Default: Government Entitled to Reim- 
bursement—Government was entitled to reim- 
bursement from student after it paid guaran- 
teed student loans where government was not 
aware of student’s defenses to the claim at the 
time payment was made. United States v. 
Griffin, 530 F. Supp. 604, 99 B.L.J. 631. 


U.S. District Court, D. Colo. (1982) Guar- 
anty Assignment by Implication—Where 
guaranty did not expressly forbid assignment, 
it was assignable without guarantor’s express 
consent and was assigned by implication when 
debtor forfeited the guaranteed note. Republic 
Nat’! Bank v. Meridian Prop. Inc., 530 F. 
Supp. 169, 99 B.L.J. 630. 


Georgia (1982) Promise of Borrower: No Ef- 
fect on Bank’s Guaranty—Where bank had no 
knowledge of fraudulent promise made by 
borrower to guarantor, it was entitled to re- 
cover on the continued guaranty executed by 
the guarantor. Walsh v. Hibernia Nat’! Bank, 
288 S.E.2d 29 (App.), 99 B.L.J. 760. 


Georgia (1982) Guarantor Held Liable— 
Guarantor was liable on guaranty of payment 
of debts of company where creditor had stand- 
ing to sue. Goldstein v. GTE Prods. Corp., 
287 S.E.2d (App.), 99 B.L.J. 629. 


Nevada (1981) Guarantor Not Discharged— 
Where creditor did not agree to discharge de- 
fendant from written guarantee of debtor’s ac- 
count, fact that creditor received account from 
another debtor did not discharge defendant. 
Jacobson v. Best Brand, Inc., 632 P.2d 1150, 
99 B.L.J. 364. 


Tennessee (1982) Wife Liable on Guaranty— 
Guaranty executed by wife obligated her on 
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future loans made to her husband. Third Nat’! 
Bank in Nashville v. Friend, 626 S.W.2d 464 
(App.), 99 B.L.J. 629. 


§616. Construction of contract of guar- 
anty. 
Illinois (1981) Incomplete Guaranty Contract 
Enforceable—Where guaranty agreement was 
incomplete and ambiguous, a question of fact 
existed and it was error to dismiss complaint 
of creditor. First Nat’! Bank of Oak Lawn v. 
Minke, 425 N.E.2d 11 (App.), 99 B.L.J. 364. 


§617. —Continuing guaranty. 

Hawaii (1981) Continuing Guaranty Valid: 
No Limit on Liability—Continuing guaranty 
signed by debtor’s former wife was valid and 
covered loans made subsequent to its exe- 
cution and the divorce. Liberty Bank v. Shim- 
okawa, 632 P.2d 289 (App.), 99 B.L.J. 267. 


HOLDERS IN DUE COURSE 


§627. Definition of holder in due course. 


U.S. District Court, D. Nev. (1982) As- 
signee for Benefit of Creditors Not Holder in 
Due Course—Assignee for benefit of creditors 
could not be a holder in due course where he 
had obtained the documents by taking over an 
estate. Petersen v. Roylin Enterprises, Inc., 
529 F. Supp. 584, 99 B.L.J. 631. 


U.S. District Court, E.D.N.Y. (1981) Sum- 
mary Judgment Granted Holder in Due 
Course—Where makers of notes failed to sub- 
stantiate allegations of fraud, holder in due 
course was entitled to summary judgment on 
note. Nutmeg Fin. Serv., Inc. v. Cowden, 524 
F. Supp. 620, 99 B.L.J. 460. 


Florida (1981) Bank’s Good Faith 
Questioned—Summary judgment could not be 
granted where genuine issues of fact existed as 
to whether bank had acted in good faith and 
without notice so as to be a holder in due 
course. Seinfeld v. Commercial Bank & Trust 
Co., 405 So. 2d 1039 (App.), 99 B.L.J. 459. 


Georgia (1981) Holder Had Standing: Guar- 
antor Liable—Where guaranty of payment 
signed by defendants did not run in favor of a 
particular creditor but in favor of the holder of 
the note, the transfer of the principal obli- 
gation also operated as an assignment of the 





defendants’ obligation. Hazel v. Tharpe & 
Brooke, Inc., 283 S.E.2d 653 (App.), 99 
B.L.J. 460. 


JURISDICTION 


§763.5. Jurisdiction—Venue. 

Colorado (1981) Venue Privilege: Waiver— 
District court acted within its jurisdiction in 
addressing question of waiver of venue privi- 
lege by national bank in determining bank’s 
motion to dismiss. Lincoln First Bank v. Dis- 
trict Ct., 628 P.2d 615, 99 B.L.J. 77. 


LEASES 


§765.1. Leasing by banks. 

Georgia (1981) Lease Breach: No Mitigation 
of Damages—Lessor had no duty to mitigate 
damages after lessee breached lease. Peterson 
v. Midas Realty Corp., 287 S.E.2d 61 (App.), 
99 B.L.J. 632. 


LETTERS OF CREDIT 


§766. Letters of credit. 

U.S. Court of Appeals, 2d Cir. (1982) 
Preliminary Injunction Denied—Contractor 
which did not prove that it would suffer irrep- 
arable harm was not entitled to preliminarily 
enjoin purchaser under contract with it from 
drawing on letter of credit. Sperry Int’! Trade, 
Inc. v. Government of Israel, 670 F.2d 8, 99 
B.L.J. 761. 


§767. —Bank’s refusal to pay. 

Colorado (1981) Bank Letter of Credit: No 
Liability to Subcontractor—Bank which is- 
sued letter of credit to city was not liable to 
subcontractor where work was completed as 
required by city and no demand was ever 
made on the bank by the city. Schmidt-Tiago 
Constr. Co. v. City of Colorado Springs, 633 
F.2d 533 (App.), 99 B.L.J. 365. 


VOLUME II 


LIEN AND SETOFF 


§771. Lien and setoff in general. 


Louisiana (1981) Bank’s Setoff Upheld 
Against Creditor’s Claim—Debtor’s intention 
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that proceeds from sale of cattle were to be 
awarded to plaintiff creditor was thwarted by 
plaintiff's failure to protect its interest and 
creditor bank’s right of setoff. Shreveport 
Prod. Credit Ass’n v. Bank of Commerce, 405 
So. 2d 842, 99 B.L.J. 551. 


§771.5. Mode of effecting setoff. 


U.S. Court of Appeals, 3d Cir. (1981) Doc- 
trine of Automatic Setoff Not Superseded by 
UCC—Bank’s automatic right of setoff on 
maturity of loan extinguished depositor’s 
rights in checking account so that IRS could 
not levy bank account because it was not prop- 
erty of taxpayer. Pittsburgh Nat’! Bank v. 
United States, 657 F.2d 36, 99 B.L.J. 264. 


§821.2. Priority of liens. 


Florida (1981) Bank’s Security Interest 
Prevails—Where boat manufacturer trans- 
ferred vessel to owner free and clear of all 
liens, it was estopped from claiming a lien 
superior to bank’s security interest. Corsa 
Boats, Inc. v. Sun Bank of Miami, 405 So. 2d 
1340 (App.), 99 B.L.J. 553. 


LOAN AND DISCOUNT 


§822. Liabilities of parties. 


U.S. Court of Appeals, 8th Cir. (1981) De- 
mand Note Payable—Where language of note 
characterized it as demand note, fact that pay- 
ment schedule was contained therein only 
clarified how debt should be paid assuming no 
demand was made. Rogers v. Security Bank 
of Manchester, 658 F.2d 638, 99 B.L.J. 366. 


U.S. District Court, E.D. Ky. (1981) Prom- 
issory Note Not a Security—Promissory note 
given to bank by defendants was not a security 
under the Securities Exchange Act but rather 
was part of a commercial loan transaction. 
American Bank & Trust Co. v. Wallace, 529 
F. Supp. 258, 99 B.L.J. 633. 


MORTGAGES 


§887. Real estate mortgages generally. 

U.S. District Court, M.D. Fla. (1981) Due- 
on-Sale Clause Enforced—Due-on-sale clause 
contained in mortgage conformed to regu- 
lations of Federal Home Loan Bank Board and 
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was enforceable. Price v. Florida Fed. Sav. & 
Loan Ass’n, 524 F. Supp. 175, 99 B.L.J. 462. 


U.S. District Court, N.D. Fla. (1981) Accel- 
eration of Mortgage: Federal Law Preempts 
State Law—Federal law was held to preempt 
all state law concerning acceleration under 
due-on-sale clauses to obtain a higher interest 
rate from a person purchasing property mort- 
gaged by a federally chartered savings and 
loan association. First Fed. Sav. & Loan 
Ass’n v. Peterson, 516 F. Supp. 732, 99 
B.L.J. 164. 


Florida (1981) Substitution for Mortgaged 
Property Denied—Mortgage may not be re- 
quired to accept a substituted security interest 
in place of its mortgage lien. Mailman Dev. 
Corp. v. Segall, 403 So. 2d 1137 (App.), 99 
B.L.J. 268. 


Florida (1981) Condominium: Long-Term 
Lease—Where lessor expressly consented to 
incorporation of statute into terms of the con- 
tract, the statute was applicable to and en- 
forceable in dispute between lessor and con- 
dominium unit owners even though statute had 
been declared unconstitutional by supreme 
court. Cole v. Angora Enterprises, Inc., 403 
So. 2d 1010 (App.), 99 B.L.J. 269. 


Illinois (1981) Land Trust: No Mortgage 
Created—The beneficial interest under a land 
trust was held to be personal property and the 
assignment of that interest to secure a note did 
not convert it into a real estate mortgage so as 
to permit a right of redemption. Sheridan v. 
Park Nat’! Bank, 422 N.E.2d 1130 (App.), 99 
B.L.J. 165. 


Massachusetts (1982) Second Mortgage: No 
Inducement by Attorney—Mortgagors were 
liable for deficiency judgment after fore- 
closure of second mortgage where attorney 
who represented bank did not mislead mort- 
gagors or establish an attorney-client re- 
lationship with them. Dolan v. Hickey, 431 
N.E.2d 229, 99 B.L.J. 634. 


Pennsylvania (1981) Confessed Judgment 
Upheld—Mortgagee which accelerated in- 
debtedness was justified in refusing to accept 
monthly mortgage payments after acceler- 
ation. Bell Fed. Sav. & Loan v. Laura Lanes, 
435 A.2d 1285, 99 B.L.J. 461. 
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South Carolina (1981) Senior Mortgagee 
Collects Receivership Proceeds—Where 
mortgage agreement gave mortgagee right to 
have receiver appointed to collect rents and 
profits, senior mortgagee was entitled to rents 
and profits even though he waived his right to 
a deficiency judgment. Sellara v. First Colo- 
nial Corp., 280 S.E.2d 805, 99 B.L.J. 269. 


§888. Unrecorded mortgage. 

Illinois (1981) Purchaser’s Equitable Interest 
Superior to Bank’s Mortgage—Equitable in- 
terest of purchasers under construction con- 
tract was superior to interest of lender evi- 
denced by construction mortgage  sub- 
sequently recorded. Hinsdale Fed. Sav. & 
Loan v. Gary-Wheaton, 427 N.E.2d 963 
(App.), 99 B.L.J. 554. 


§892. Transfer of mortgaged premises. 
California (1981) Outstanding Mortgages: 
Title Quieted—Court quieted title to property 
where two outstanding mortgages were thirty- 
six years old and barred by the statute of 
limitations and the purchaser acquired the 
property for adequate consideration from the 
mortgagor. Mix v. Sodd, 178 Cal. Rptr. 736 
(App.), 99 B.L.J. 555. 


New Jersey (1981) Due-on-Sale Clause: 
Transfer Without Interest Increase Per- 
mitted—Mortgagee could not withhold con- 
sent to transfer property solely on ground that 
it wanted a higher interest rate. Fogel v. 
S.S.R. Realty Assocs. 443 A.2d 1093 (Super. 
Ch. Div.), 99 B.L.J. 850. 


§894. Release of mortgage. 

Pennsylvania (1981) Mortgage Release Ex- 
tinguishes Collateral Fund—Confession of 
judgment was opened where fact issue existed 
as to intention of parties when third mortgage 
was settled as to collateral bond outstanding. 
Price v. Geller, 437 A.2d 763, 99 B.L.J. 556. 


§894.5. Mortgage in default. 

U.S. Court of Appeals, 2d Cir. (1981) 
Debtor Precluded From Release of Lien— 
Where debtor’s failure to pay real estate taxes 
constituted a default under terms of mortgage, 
debtor was precluded from demanding release 
of liens. Markowitz v. Republic Nat’! Bank of 
New York, 651 F.2d 825, 99 B.L.J. 166. 


$895. Foreclosure. 


Georgia (1981) Foreclosure by Bank 
Permitted—Bank was able to foreclose on 
debtor’s home where it took back a deed to 
secure debt after loaning debtor $60,000. Ray 
v. Bank of Covington, 279 S.E.2d 425, 99 
B.L.J. 78. 


New Mexico (1982) Insurance Proceeds Ap- 
plied to Redemption Cost—Court could not 
award interest from date of foreclosure judg- 
ment to date of foreclosure sale. Federal Land 
Bank of Wichita v. Burgett, 641 P.2d 1066, 
99 B.L.J. 762. 


Pennsylvania (1982) Sheriff's Sale Upheld— 
Price received for real property at sheriff’s 
sale was not grossly inadequate when amount 
of unpaid mortgage was taken into consid- 
eration. Vend-A-Matic, Inc. v. Frankford 
Trust Co., 442 A.2d 1158, 99 B.L.J. 851. 


Texas (1981) Foreclosure Suit: Venue Where 
Property Located—Where ultimate and domi- 
nant purpose of suit was foreclosure of plain- 
tiff's deed of trust to satisfy debtor’s indebt- 
edness, venue in the county where the 
property was located was proper. Citizens 
Nat’] Bank v. Cattlemen’s Prod. Credit, 617 
S.W.2d 731, 99 B.L.J. 78. 


NATIONAL BANKS 


§900. State control of national banks. 


U.S. District Court, D.D.C. (1982) National 
Bank Regs Preempt State Law—Regulations 
promulgated by Comptroller concerning ad- 
justable rate mortgages preempted inconsis- 
tent state laws. Conference of State Bank Su- 
pervisors v. Lord, 532 F. Supp. 694, 99 
B.L.J. 900. 


§902. Powers of national banks generally. 


U.S. District Court, S.D.N.Y. (1982) Share- 
holder’s Right to Private Derivative Action 
Under the National Bank Act—No implied 
absolute private right of action exists under the 
National Bank Act for violations of federal 
banking laws, particularly where the alleged 
violations involve areas traditionally regulated 
by state, and not federal, law. Golar v. Dan- 
iels & Bell, Inc., 533 F. Supp. 1021, 99 
B.L.J. 844. 


986 








U.S. District Court, D.S.D. (1981) Bank 
Permitted to Change Name—Comptroller did 
not act arbitrarily or capriciously in permitting 
the National Bank of South Dakota to change 
its name to First Bank of South Dakota. First 
Nat’! Bank in Sioux Falls v. National Bank of 
S.D., 517 F. Supp. 1296, 99 B.L.J. 167. 


§927. Action against national bank. 


Texas (1981) Plea of Privilege Not Waived by 
Self-Help in Another County—Use of self- 
help by national bank in county other than its 
home county did not constitute a waiver of its 
privilege to be sued in the state and county in 
which it was located. First Nat’! Bank of Mar- 
shall v. Kilgore First Nat’] Bank, 626 S.W.2d 
546 (App.), 99 B.L.J. 634. 


NEGLIGENCE 


§930. Liability for negligence. 


New York (1982) Bank Liable to Victim 
Robbed in Bank—Where bank either knew or 
had reason to know from past experience that 
there was a likelihood of conduct on the part 
of third persons which was likely to endanger 
the safety of a bank visitor, bank was obli- 
gated to take all necessary protective measures 
and to provide a reasonably sufficient number 
of servants to afford reasonable protection. 
Stalzer v. European Am. Bank, 448 N.Y.S.2d 
631 (Civ. Ct. New York County), 99 B.L.J. 
852. 


New York (1982) Embezzlement: Bank and 
Depositor Negligence—Where both p‘aintiff 
and defendant bank appeared to be negligent 
in connection with loss due to embezzlement, 
summary judgment was not appropriate. Flo- 
rea v. Bank of N.Y., 448 N.Y.S.2d 7 (App. 
Div. Ist Dep’t), 99 B.L.J. 853. 


NOTICE OF DISHONOR 


§1047. Time for giving notice. 


U.S. Court of Appeals, 9th Cir. (1981) No- 
tice of Dishonor Timely—Telephone message 
from Federal Reserve Bank to depository bank 
that check had been dishonored did not trigger 
statutory notification period. Lufthansa Ger- 
man Airlines v. Bank of America, 652 F.2d 
835, 99 B.L.J. 168. 


987 





1982 DIGEST INDEX 


OFFICERS, DIRECTORS, AND 
EMPLOYEES OF BANKS 


§1066. Authority of officers in general. 
U.S. Court of Appeals, 10th Cir. (1981) 
Guaranty Within Bank Officer’s Authority— 
Contract of guaranty entered into by bank 
officer was held not to be ultra vires. First 
Nat’] Bank of Homing v. Citizens & So. 
Bank, 651 F.2d 696, 99 B.L.J. 79. 


PLEDGE AND COLLATERAL 


§1271. Validity of pledge. 

U.S. Court of Appeals, Sth Cir. (1981) 
Common-Law Pledge: Recordation Not 
Required—Common-law pledge granted to 
state was perfected by possession and did not 
have to be recorded. Jn re Tigert Printing Co., 
Inc., 648 F.2d 364, 99 B.L.J. 80. 


RECORDS OF BANK 


§1346.3. Privacy—constitutionality of stat- 
utes—legal process to examine. 
U.S. District Court, D. Colo. (1981) Bank 
May Notify Customer of Grand Jury 
Subpoena—Bank which has been served with 
a grand jury subpoena was held to have a 
choice of notifying its customer of the sub- 
poena without being liable to prosecution for 
obstruction of justice. Jn re East Nat’! Bank of 
Denver, 517 F. Supp. 1061, 99 B.L.J. 158. 


SAVINGS BANKS 


§1359. Powers of savings banks. 
Louisiana (1981) Levy on Joint Account: 
Bank Liable—Where bank permitted IRS to 
levy on more than one-half of a “both signa- 
tures required” savings account, it was liable 
to nondebtor account holder for amount in 
excess of half the sum on deposit. Cooper v. 
Hibernia Nat’! Bank, 405 So. 2d 540, 99 
B.L.J. 557. 


STATUTE OF LIMITATIONS 


§1386. Action on note. 


Arizona (1981) Oral Promise: Action Time 
Barred—Three-year statute of limitations for 
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oral contracts applied and barred cause of ac- 
tion based on alleged promise to lend money. 
Kersten v. Continental Bank, 628 P.2d 592 
(App.), 99 B.L.J. 81. 


California (1981) General Partner Absent: 
Statute of Limitations Not Tolled—Absence 
from state of sole general partner of limited 
partnership did not toll the running of the 
statute of limitations on claims against the 
partnership. Epstein v. Frank, 177 Cal. Rptr. 
831 (App.), 99 B.L.J. 463. 


STOPPING PAYMENT 


§1462. Right to stop payment. 

New York (1982) Bank Check: Stop Payment 
Ineffective—Bank could not stop payment on 
an official bank check on notification of its 
customer of failure of consideration on the 
underlying transaction. Abilities, Inc., v. Citi- 
bank, N.A., 449 N.Y.S.2d 242 (App. Div. 2d 
Dep't), 99 B.L.J. 853. 


SURETIES 


§1490. —Surrender of collateral. 


U.S. Court of Appeals, 5th Cir. (1981) Sale 
of Collateral and Release of Lien Valid— 
Makers of note could not recover on theory of 
impairment of collateral by creditor, SBA, 
where provision allowing such recovery ap- 
plied to sureties only. United States v. Unum, 
Inc., 658 F.2d 300, 99 B.L.J. 367. 


TRUTH IN LENDING 


§1562.01. Truth in lending. 


U.S. Court of Appeals, 9th Cir. (1981) Dis- 
closure Statements Described Security Interest 
in Personal Property—Disclosure statement 
which contained the term “chattel mortgage” 
was not so confusing or misleading as to vio- 
late the TIL Act requirement that the language 
clearly state that the lender is creating a secu- 
rity interest in personal property. Wilson v. 
Creditthrift of America, Inc., 659 F.2d 122, 
99 B.L.J. 270. 


U.S. Court of Appeals, 8th Cir. (1981) Dis- 
closure to Assuming Obligor Required— 
Where finance company did not furnish a copy 
of the disclosure statement to individual who 
assumed obligation, it violated the Truth in 


Lending Act. Dryden v. Lou Budke’s Arrow 
Fin. Co., 661 F.2d 1186, 99 B.L.J. 464. 


U.S. Court of Appeals, 6th Cir. (1981) De- 
ferral Clause Violated TIL Act—Where de- 
ferral clause in loan agreement was drafted to 
obscure the relevant terms of the agreement 
rather than to explain the terms in clear mean- 
ingful language, the agreement violated the 
Truth in Lending Act. Burton v. Public Fin. 
Corp. of Akron, 657 F.2d 842, 99 B.L.J. 270. 


U.S. District Court, N.D. Ga. (1981) 
Refinancing: Rule of 78s Allowed to Rebate 
Finance Charge—Statute which allows use of 
Rule of 78s in situations involving prepayment 
of all or any part of the unpaid balance of an 
installment contract prior to maturity was held 
to apply where borrower retires one note held 
by a particular lender by using the proceeds of 
a second note from the same lender. Simpson 
v. Termplan, Inc. of Ga., 535 F. Supp. 36, 99 
B.L.J. 854. 


U.S. District Court, E.D. Mo. (1981) 
Identification of Creditor—Whcere installment 
sales contract identified GMAC as a creditor, 
no violation of the TIL Act occurred. Cress v. 
Larry Mazzuca Bruich-Open, Inc., 524 F. 
Supp. 1061, 99 B.L.J. 557. 


UNIFORM COMMERCIAL CODE 


§1562.52. Article 2—Law of sales. 


U.S. District Court, E.D. Mo. (1981) Em- 
ployee’s Breach of Warranty Action 
Dismissed—Employee who was injured dur- 
ing employment could not benefit from 
seller’s warranty to employer-buyer. Teel v. 
American Steel Foundries, 529 F. Supp 337, 
99 B.L.J. 635. 


§1562.53. Article 3—Commercial paper. 


Alabama (1981) Bank Not I iable for Em- 
ployee’s Conversion—Fact that employee was 
not a named payee did not render bank liable 
in conversion for funds employee stole from 
employer. J. Gordon Neely Enterprises, Inc. 
v. American Nat’! Bank, 403 So. 2d 887, 99 
B.L.J. 271. 


Georgia (1981) Maturity Date of Note 
Disputed—Where maturity date of note was in 
dispute, material issue of fact as to nature of 
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collateral assignment transaction precluded 
summary judgment in favor of bank. David- 
son v. Citizens & So. Nat’] Bank, 282 S.E.2d 
355 (App.), 99 B.L.J. 465. 


§1562.54. Article 4—Bank deposits and 
collections. 


Colorado (1981) Bank Negligent But No 
Proximate Cause—Where negligence of bank 
in debiting drafts in other than authorized 
name was not proximate cause of partner- 
ship’s loss, bank was not liable for amount of 
drafts. American Heritage Bank & Trust Co. 
v. Isaac, 636 P.2d 1296 (App.), 99 B.L.J. 
558. 


§1562.59. Article 9—Secured transactions. 


U.S. District Court, W.D. Mo. (1982) Dis- 
position of Collateral: Written Notice 
Required— Where creditor failed to send writ- 
ten notice of disposition of collateral to debtor 
who had voluntarily surrendered collateral, 
deficiency judgment was precluded. Executive 
Fin. Servs. v. Garrison, 535 F. Supp. 263, 99 
B.L.J. 855. 


U.S. District Court, S.D.N.Y. (1981) Lease 
as Security—Where leases were intended as 
security, the protections of the UCC regarding 
disposition of collateral applied. Leasing 
Serv. Corp. v. Carbonex, Inc., 522 F. Supp. 
79, 99 B.L.J. 466. 


U.S. District Court, E.D. Pa. (1982) Clam- 
ming License Is Intangible Property—Creditor 
which took as collateral for loans a security 
interest in general intangibles possessed a per- 
fected security interest in debtor’s clamming 
license and in of its sale. First Pa. 
Bank, N.A. v. Wildwood Clam Co., Inc. , 535 
F. Supp. 266, 99 B.L.J. 854. 


U.S. District Court, E.D. Pa. (1981) Pledge 
Agreement: Future Advances—When pledge 
agreement did not unambiguously cover future 
advances, intention of parties had to be deter- 
mined so that defendant’s motion to dismiss 
was denied. Kitmitto v. First Pa. Bank, 518 F. 
Supp. 297, 99 B.L.J. 272. 


Alaska (1981) Sale of Collateral—No Notice 
to Debtor: Actual Value—Where bank sold 
collateral without notice to debtor, deficiency 
was determined to be the difference between 
actual value of collateral at time of sale and 
debt rather than the difference between the 
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amount received from the sale and the out- 
standing balance of the debt. Dischner v. 
United Bank Alaska, 631 P.2d 107, 99 B.L.J. 
170. 


Colorado (1981) No Notice to Debtor: No 
Deficiency—Where bank did not give notice 
to debtor partner before disposing of col- 
lateral, a presumption arose that the value of 
the collateral sold was equal to the balance 
owing on the notes. United Bank of Denver v. 
Reed, 635 P.2d 922 (App.), 99 B.L.J. 467. 


Georgia (1981) Certified Notice Sent to Des- 
ignated Address—Printed address on de- 
fendant’s checks was a designated address so 
that certified mailing to that address was 
sufficient notice under the Code. Veitch v. 
National Bank of Ga., 2:3 S.E.2d 686 
(App.), 99 B.L.J. 4€6. 


Georgia (1981) Notice of Sale: Insufficient 
Identification of Collateral—When bank’s no- 
tice of sale of repossessed property did not 
specifically mention certain items which were 
disposed of, it failed to comply with the UCC 
and no deficiency judgment could be recov- 
ered. Citizens State Bank v. Hewitt, 279 
S.E.2d 531 (App.), 99 B.L.J. 169. 


Texas (1981) Retention of Collateral Defi- 
ciency Judgment—Secured creditor who nei- 
ther sold collateral nor retained it in satis- 
faction of the debt was entitled to a deficiency 
judgment. Roylex Inc. v. E.F. Johnson Co., 
617 S.W.2d 760 (App.), 9° B.L.J. 82. 


USURY 


§1564. What constitutes usury. 


Georgia (1982) Failure to Rebate Unearned 
Charges—Usury—Note, security deed, and 
foreclosure thereunder were null and void 
where acceleration clause in note provided for 
rebate of unearned maintenance charges and 
unearned credit insurance premiums and 
where acceleration clause of security deed did 
not provide for rebates of unearned charges so 
that they were usurious. Clyde v. Liberty 
Loan Corp., 287 S.E.2d 551, 99 B.L.J. 763. 


New York (1981) Loan to Individuals 
Usurious—Loan to individual defendants was 
usurious because it was a loan to them perso 
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ally and not to the corporation of which they 
were officers. Kuklis v. Treister, 441 
N.Y.S.2d (App. Div. Ist Dep’t), 99 B.L.J. 
171. 


Texas (1981) Usurious Note: Post-Maturity 
Interest Recovered—Lender was entitled to 
post-maturity interest on usurious contract. 
Realtex Corp. v. Tyler, 627 S.W.2d 441 
(App.), 99 B.L.J. 636. 


Texas (1982) Second Note Not Usurious— 
Promissory note which was executed after 
both parties signed a document declaring their 
prior agreement null and void and which was 
in an amount less than the principal balance 
then owed under the prior agreement and 
which further did not include any discount fee 
or interest charges was not usurious and was 
enforceable against the maker. Batis v. Taylor 
Made Fats, Inc., 626 S.W.2d 605 (App.), 99 
B.L.J. 637. 


Wisconsin (1981) Waiver of Due-on-Sale 
Clause—Mortgage assumption agreement 
constituted forbearance by savings bank 
within meaning of usury statute. Weickhardt 
v. Wauwatosa Sav. & Loan Ass’n, 309 
N.W.2d 865 (App.), 99 B.L.J. 368. 


§1565. —Transactions held not usurious. 


U.S. Court of Appeals, 10th Cir. (1981) 
Post-Maturity Interest Rate: Usury Law 
Inapplicable—Where there was no agreement 
that farmer could defer payment after matu- 
rity, his failure to make payment was a de- 
tention of money rather than a forbearance 
subject to limitations of New Mexico’s usury 
statute. Smith Mach. Co., Inc. v. Jenkins, 654 
F.2d 693, 99 B.L.J. 274. 


U.S. Court of Appeals, 6th Cir. (1981) Law 
of Bank’s State Governs Whether Loan Is 
Usurious—Court applied law of state in which 
bank was located and loan made, and held that 
under Ohio law the loan was not usurious. 
Weiss v. FDIC, 654 F.2d 453, 99 B.L.J. 172. 


Arkansas (1982) Bond Not a “Business 
Loan”—Where bond issued to upgrade county 
hospital was not a “business loan,” the state’s 
usury law was not preempted by the Depos- 
itory Institution Deregulation and Monetary 
Control Act. Worthen v. Dillard, 628 S.W.2d 
7, 99 B.L.J. 763. 


Florida (1982) Current Usury Law Applied 
to Loan—Loan which gave lender right to 
modify the interest rate by contract during 
term of the loan was subject to present usury 
law which provided for interest greater than 
that charged by lender. U.P.C., Inc. v. Inter- 
continental Bank, 410 So. 2d 554 (App.), 99 
B.L.J. 856. 


Louisiana (1981) Note Not Usurious—Where 
note on its face recited principal amount and 
interest rate of one percent per month on un- 
paid balance, it was not usurious. Copo Fed. 
Credit Union v. Holden, 402 So. 2d 206 
(App.), 99 B.L.J. 274. 


Nebraska (1982) Agreement Not Usurious— 
General dealer agreement which provided that 
dealer’s representative would be assessed a 
delinquency charge of 1.5 percent per month 
or the maximum allowed by the state in which 
dealer’s place of business was located and will 
be compounded monthly was not usurious. 
Pfizer Genetics, Inc. v. Prochaska, 316 
N.W.2d 777, 99 B.L.J. 856. 


§1577. —Loans by national banks. 


Washington (1981) Federal Usury Statute 
Preempts State Law—State statute allowing 
debtor to recover attorneys’ fees in usury case 
was preempted by federal usury statute which 
does not provide for attorneys’ fees. Detonics 
45 Assoc. v. Bank of Cal., 633 P.2d 114 
(App.), rev’d 97 Wash. 2d 351, 99 B.L.J. 
359. 


§1578. Usury as a defense between origi- 
nal parties. 


Georgia (1982) Industrial Loan Act: Usurious 
Contract—Lender as licensee under Industrial 
Loan Act could recover principal amount of 
loan in action solely on loan contract, even 
though such contract was considered null and 
void as result of inclusion of usurious amount 
of interest and even though lender did not seek 
recovery of principal in cause of action for 
money had and received. U.S. Life Credit 
Corp. v. Johnson, 287 S.E.2d 1, 99 B.L.J. 
764. 


§1582. Right of corporation to plead usury. 
Georgia (1981) Corporate Maker: No 
Usury—Where evidence indicated that plain- 
tiff was led to believe that borrower was a 
corporation, directed verdict on usury charge 
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against plaintiff was error. Dorfman v. Briah 
Assocs., 287 S.E.2d 75 (App.), 99 B.L.J. 
637. 


WILLS 


§1601. Testamentary capacity. 

Illinois (1981) Clergyman’s Communications 
Privileged—Clergyman did not have to testify 
as to conversations with decedent and could 
reveal observations made by him without 
waiving the statutory privilege. Snyder v. 
Poplett, 424 N.E.2d 396 (App.), 99 B.L.J. 
276. 


Maine (1982) Finding of Lack of Testa- 
mentary Capacity Upheld—Where competent 
evidence supported the trial court’s finding 
that testatrix lacked testamentary capacity, its 
decision was not clearly erroneous. /n re 
Estate of Mitchell, 443 A.2d 961, 99 B.L.J. 
859. 


Missouri (1981) Will Contest—Evidence es- 
tablished that testator had testamentary capac- 
ity to execute will and was not under undue 
influence of another. Goodnight v. Cuny, 618 
S.W.2d (App.), 99 B.L.J. 175. 


New York (1981) Will Omitting Wife Admit- 
ted to Probate—Will was admitted to probate 
despite wife’s objections where evidence indi- 
cated that testator was competent to execute a 
will at the time he did so. Jn re Bush, 446 
N.Y.S.2d 759 (App. Div. 4th Dep’t), 99 
B.L.J. 640. 


Texas (1981) Will Denied Probate—Court 
refused probate to will where contestants es- 
tablished lack of mental capacity at time of 
execution and undue influence. Johnson v. 
Sullivan, 619 S.W.2d 232 (App.), 99 B.L.J. 
176. 


§1604.5. Holographic will. 

California (1982) Holographic Will Probated 
Despite Printed Clauses—Holographic will 
was held valid even though testatrix used cer- 
tain portions of preprinted language on statio- 
ner’s form as part of will. Estate of Blach v. 
Rombotis, 641 P.2d 754, 99 B.L.J. 766. 


Louisiana (1981) Holographic Will Invalid— 
Where holographic will did not contain the 
month, day, and year of execution, it was not 
a valid will. Jn re Succession of Raiford, 404 
So. 2d 251, 99 B.L.J. 469. 
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§1605. Attestation. 


New York (1981) Unattested Will Barred 
From Probate—Where a ceremony of exe- 
cution and attestation occurred but only the 
final page of a four-page document was 
present and testatrix did not declare to the 
witness that she intended the document to be 
her will, said document was not entitled to 
probate. Jn re Will of Griffin, 439 N.Y.S.2d 
492 (App. Div. 3d Dep’t), 99 B.L.J. 84. 


§1606. Revocation of will. 


District of Columbia (1981) Divorce: Im- 
plied Revocation of Will—Presumption of re- 
vocation of a will in favor of a former spouse 
arises on divorce and property settlement and 
is conclusive rather than rebuttable. Jn re Es- 
tate of Liles, 435 A.2d 379 (App.), 99 B.L.J. 
470. 


Minnesota (1981) Revival of Earlier Will vs. 
Intestacy—Where testator revoked 1975 will 
which had revoked earlier will, the earlier will 
could not be held to have been revived without 
a review of “the circumstances of the 
revocation” by the court. Jn re Estate of Boy- 
sen, 309 N.W.2d 45, 99 B.L.J. 276. 


New York (1982) Separation Agreement: No 
Revocation of Voluntary Bequest—Fact that 
husband signed separation agreement provid- 
ing that he waived any right of election against 
wife and released all claims of distributive 
share or intestate succession against her estate 
did not constitute a revocation of provisions of 
wife’s will granting her estate to the husband. 
In re Estate of Foundas, 448 N.Y.S.2d 114 
(Surr. Ct. Ulster County), 99 B.L.J. 859. 


Ohio (1979) Divorce Revoked Will as to 
Former Spouse-—Statute providing that if tes- 
tator divorced after executing will, any dispo- 
sition or appointment of property made by the 
will to a former spouse shall be revoked unless 
the will expressly provided otherwise did not 
violate Ohio Constitution prohibition against 
retrospective laws. Buehler v. Buehler, 425 
N.E.2d 905 (App.), 99 B.L.J. 373. 


Texas (1981) Compatible Wills Admitted to 
Probate—Later will did not revoke earlier one 
entirely where both were compatible and testa- 
tor clearly knew how to revoke a will. Lane v. 
Sherrill, 614 S.W.2d 619 (App.), 99 B.L.J. 
86. 
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Washington (1981) Will Revoked as to Sur- 
viving Widow—Where decedent and _sur- 
viving spouse did not enter into a marriage 
agreement, spouse was entitled to revoke de- 
cedent’s will under Washington statute. Jn re 
Estate of Green, 629 P.2d 458 (App.), 99 
B.L.J. 84. 


§1606.6. Joint and mutual will. 


Iowa (1981) Joint Will: Devisee Predeceased 
Surviving Testator—Survivor of testators of 
joint will was seized of an undivided one-half 
interest in real property at her death so that 
where devisee of this interest predeceased the 
surviving testator, the property was distributed 
pursuant to state anti-lapse status. /n re Estate 
of Arends, 311 N.W.2d 686, 99 B.L.J. 471. 


Iowa (1981) Will Held Mutual and 
Contractuai—Provision in joint will executed 
by husband and wife that “the survivor shall 
neither sel! ner change the will as to this home 
farm” was coustrued as making the will mu- 
tual and contractual as to that particular asset. 
In re Estate of Prehoda, 309 N.W.2d 516 
(App.), 99 B.L.J. 373. 


Texas (1982) Joint Will Not Mutual and 
Contractual—Joint will held not to be mutual 
and contractual. Bridger v. Kickland, 628 
S.W.2d 511 (App.), 99 B.L.J. 766. 


Texas (1981) Joint and Mutual Will: No 
Lapse—Under joint and mutual will of couple 
granting surviving spouse life estate in all 
property with remainder to niece, niece’s in- 
terest vested on death of his first spouse and 
she did not have to survive surviving spouse to 
prevent gift from lapsing. Fiew v. Qualtrough, 
624 S.W.2d 335 (App.), 99 B.L.J. 562. 


§1607. Construction and validity of the 
will. 


Delaware (1981) Marital Deduction: Law at 
Time of Execution of Will Governed—Where 
testator bequeathed to his widow such portion 
of his residuary estate as would realize for his 
estate the maximum marital deduction permit- 
ted under the Code as amended, a change in 
the Code subsequent to execution of the will 
but prior to testator’s death did not have any 
effect on the bequest. Reynolds v. Russell, 
433 A.2d 699, 99 B.L.J. 276. 


Maryland (1981) Will Construction Not 
Necessary—Where sale of farmland was re- 
quired to pay administration expenses and 
debts, provision in will that decedent’s chil- 
dren could farm land for five years and then 
have opportunity to purchase it was nugatory 
and of no effect. Clarke v. Clarke, 435 A.2d 
415 (App.), 99 B.L.J. 472. 


Nebraska (1981) Cy Pres Doctrine Applied— 
Court applied doctrine of cy pres and granted 
bequest to charitable organization which most 
closely fulfilled testatrix’ intentions. Jn re Es- 
tate of Bernstrauch, 313 N.W.2d 264, 99 
B.L.J. 563. 


New Hampshire (1982) Residuary Legatee 
Favored Over Intestate Heir—Law in effect at 
testator’s death governed so that principal fa- 
voring residuary legatee over intestate heir 
was applied. Jn re Estate of Leavy, 442 A.2d 
588, 99 B.L.J. 860. 


New Mexico (1982) Will Construed to Avoid 
Intestacy—Where will did not specify a re- 
siduary legatee but named a beneficiary in 
case of simultaneous death of testator and sole 
beneficiary under will, the named beneficiary 
was entitled to entire estate where sole 
beneficiary predeceased testator in circum- 
stances other than simultaneous death. New 
Mexico Boys Ranch, Inc. v. Hanvey, 643 
P.2d 857, 99 B.L.J. 861. 


Oklahoma (1981) Divorce Invalidates 
Trust—Statute invalidating provisions in will 
for divorced spouse also applied to provisions 
in trust instrument incorporated by reference 
into will. Miller v. First Nat’] Bank & Trust 
Co., 637 P.2d 75, 99 B.L.J. 562. 


§1607.4. Undue influence. 


Louisiana (1981) Legatee as Witness: Legacy 
Fails—Where specific residuary legatee was a 
witness to a will, that particular legacy failed 
but the remainder of the will was valid. Evans 
v. Evans, 399 So. 2d 721 (App.), 99 B.L.J. 
86. 


Maine (1981) Undue Influence Not 
Established—Where testator disposed of his 
property in a natural manner, there was no 
finding of undue influence even though a 
confidential relationship may have existed be- 
tween testator and beneficiary of will’s codi- 
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cil. In re Estate of Turf, 435 A.2d 1087, 99 
B.L.J. 472. 


North Carolina (1981) Will Admitted to 
Probate—Evidence of will’s opponents was 
not sufficient to submit issue of testatrix’ testa- 
mentary capacity or undue influence to the 
jury. In re Will of Womack, 280 S.E.2d 494 
(App.), 99 B.L.J. 176. 


Texas (1982) Will Probated: No Undue 
Influence—Will contestant failed to prove un- 
due influence on testatrix by her son, 
beneficiary under the will. Wood v. Stute, 627 
S.W.2d 539 (App.), 99 B.L.J. 640. 


§1608. Construction and validity of wilis— 
provisions creating trusts. 


Connecticut (1981) Income Beneficiaries’ 
Children Treated as a Class—Will interpreted 
to provide for distribution to trust income 
beneficiaries’ children as a class per capita 
rather than have children take the share of 
their parent. Hartford Nat’! Bank Trust Co. v. 
Thrall, 440 A.2d 200, 99 B.L.J. 642. 


New Mexico (1982) Beneficiary’s Payments 
Terminate on Death—Where prior judgment 
was ambiguous, court looked to underlying 
will and construed judgment in accordance 
with terms of the will. Lemon v. Hall, 640 
P.2d 929, 99 B.L.J. 641. 


New York (1982) Bequest to School 
Continued—Where bequest was made to 
school as long as it continued to operate as a 
preparatory school for boys, fact that school 
became coeducational did not disqualify it 
from receiving bequest. Jn re Estate of Ed- 
wards, 446 N.Y.S.2d 551 (App. Div. 3d 
Dep’t), 99 B.L.J. 642. 


§1609.5. Powers of appointment. 


U.S. Court of Appeals, 10th Cir. (1981) 
Power to Change Corporate Trustee: No Gen- 
eral Power of Appointment—Where trust 
clause provided that beneficiary could change 
trustee, court interpreted language to mean a 
corporate trustee only so that beneficiary could 
not appoint himself and did not have a general 
power of appointment over the trust assets 
which were not includable in his estate. First 
Nat’! Bank of Denver v. United States, 648 
F.2d 1286, 99 B.L.J. 87. 
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U.S. Court of Appeals, 8th Cir. (1982) Ter- 
minable Interest: No Marital Deduction— 
Where bequest to widow was a life estate 
without power of appointment over the prin- 
cipal, her interest was a terminable interest 
which did not qualify for the marital de- 
duction. Estate of McMillan v. Comm’r, 670 
F.2d 788, 99 B.L.J. 767. 


Illinois (1981) Contingent Appointees Have 
Standing—Contingent appointees under a 
general power of appointment had standing to 
question alleged waste, mismanagement, and 
dissipation of assets by trustee of testamentary 
trust creating power. Pinzino v. Vogel, 424 
N.E.2d 371 (App.), 99 B.L.J. 278. 


§1611. Disposition of property. 

Arkansas (1982) Widow Denied Dower 
Rights—Widow held not entitled to dower 
rights from testator’s estate where statute un- 
der which claim was filed was uncon- 
stitutional. Stokes v. Stokes, 628 S.W.2d 6, 
99 B.L.J. 769. 


California (1981) Specific Devise Liable for 
Pro Rata Share of Taxes—Beneficiary of 
specific devise had to pay pro rata share cf 
estate and inheritance taxes. California First 
Bank v. Townsend, 177 Cal. Rptr. 723 
(App.), 99 B.L.J. 473. 


Florida (1981) Joint Savings Account: No 
Elective Share—Widow’s elective share did 
not extend to joint savings accounts with 
rights of survivorship established by decedent 
in names of himself and his daughter since this 
property was plainly not “subject to 
administration” as provided by Florida law. 
Fla. Stat. § 665.063(1). In re Estate of Solnik, 
401 So. 2d 896 (App.), 99 B.L.J. 177. 


Indiana (1981) Surviving Spouse: Allowance 
Plus Will Benefits—Where provisions for sur- 
viving spouse in testatrix’ will were not 
specifically stated to be in lieu of the spouse’s 
statutory allowance, spouse was entitled to 
allowance as well as benefits under the will. Jn 
re Estate of Ringel, 426 N.E.2d 696 (App.), 
99 B.L.J. 564. 


New Jersey (1982) Devise Did Not Trigger 
Due-on-Transfer Clause—A due-on-transfer 
clause in a mortgage was not triggered by the 
transfer of the mortgaged property by devise. 
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Egner v. Egner, 443 A.2d 1104 (Super. Ch. 
Div.), 99 B.L.J. 862. 


New York (1982) Lease Agreement Negated 
Trust Language of Deed—Where decedent 
purchased property in trust for his nephew and 
simultaneously entered a lease agreement with 
the nephew, decedent was the sole owner of 
the property which remained a part of his 
estate. In re Estate of Gagliardi, 432 N.E.2d 
774, 99 B.L.J. 768. 


Pennsylvania (1981) Safe Contents and Car 
Not “Furnishings”—Where will devised and 
bequeathed house and garage and all fur- 
nishings within said house, the beneficiaries 
were not entitled to car found in garage or 
contents of safe found in the house. Jn re 
Estate of Baker, 434 A.2d 1213, 99 B.L.J. 
374. 


Tennessee (1981) Conveyance of Joint Prop- 
erty to Deceased Spouse’s Estate Valid— 
Conveyance by widow of all jointly held prop- 
erty to estate of her deceased husband was 
valid where widow was acting in response to 
husband’s influence as expressed in his will 
and not from any act or persuasion on part of 
executor. Hogan v. Cooper, 619 S.W.2d 516, 
99 B.L.J. 278. 


Texas (1981) Common-Law Wife as Heir— 
Common-law wife of decedent was entitled to 
all of decedent’s community law property, all 
of his separate personal property, and one-half 
of his real property. Jn re Glasco, 619 S.W.2d 
567 (App.), 99 B.L.J. 277. 


Texas (1981) Per Stirpes Distribution Inap- 
propriate—Statute requiring per capita distri- 
bution of estate governed distribution of estate 
of intestate who died leaving no surviving 
husband, children, descendants of children, 
father, mother, brothers, or sisters and whose 
only heirs at law were nieces and nephews and 
descendants of a nephew. Tex. Prob. Code 
Ann. § 43. Since no relatives in the first or 
same degree alone survived, per stirpes distri- 
bution was not appropriate. Hockman v. Es- 
tate of Lowe, 624 S.W.2d 719 (App.), 99 
B.L.J. 564. 


Washington (1982) Joint Bank Account: In- 
tent of Depositor-Testator—Where all sums 
in joint account were deposited by testator, 
intent of testator would determine extent of 


surviving tenant’s interest. In re Estate of 
Oney, 641 P.2d 725 (App.), 99 B.L.J. 767. 


§1613.4. Adopted children. 

Colorado (1982) Term “Children” in Will In- 
cluded Issue of Prior Marriage Adopted With 
Testator’s Consent—Children of decedent’s 
first marriage were entitled to share in his 
estate as “children” even though they had been 
adopted by their stepfather with decedent’s 
consent. Jn re Estate of Daigle, 642 P.2d 522 
(App.), 99 B.L.J. 862. 


§1614. Attorneys. 

Florida (1982) Frivolous Appeal: Attorneys’ 
Fees Awarded—Where appeal was deemed 
frivolous, appealing party was held liable for 
attorneys’ fees. Ferguson v. Estate of Fer- 
guson, 410 So. 2d 617 (App.), 99 B.L.J. 769. 


§1617. Verbal agreement to make bequest. 
Indiana (1981) Dead Man’s Statute: Promise 
to Devise—Dead man’s statute did not bar 
mother from testifying concerning agreement 
between son and father that father would de- 
vise farm to son where father died intestate. 
Satterthwaite v. Estate of Satterthwaite, 420 
N.E.2d 287 (App.), 99 B.L.J. 87. 


§1617.1. Written agreement to make be- 
quest. 

Oklahoma (1981) Oral Promise to Issue 
Property—Evidence did not establish that as 
consideration for the assignment of his interest 
in his father’s estate to his mother, son was 
promised a one-half interest in his mother’s 
estate. Jn re Estate of Dilling, 633 P.2d 1273 
(App.), 99 B.L.J. 474. 


§1617.5. Lapsed legacies. 
Florida (1981) Devise to Foster Son 
Lapsed—Devise to foster son lapsed so that 
his wife and children were not beneficiaries of 
the devise. Jn re Estate of Skinner, 397 So. 2d 
1193 (App.), 99 B.L.J. 87. 


West Virginia (1982) Antilapse Statute 
Inapplicable—Antilapse statute did not apply 
where general intent expressed in will was that 
brothers and sisters of testator’s predeceased 
son should receive his share of the estate 
rather than his children. Keller v. Keller, 287 
S.E.2d 508 (App.), 99 B.L.J. 644. 
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§1617.6. Practice and procedure in pro- 
bate. 


Alabama (1981) “Scintilla Rule” Not Satis- 
fied—Where testator’s widow did not raise a 
scintilla of evidence establishing that testator 
lacked mental capacity, she failed in her will 
contest. Koonce v. Mims, 402 So. 2d 942, 99 
B.L.J. 374. 


Alaska (1982) Probate Nonclaim Statute: Bur- 
den on Estate—Where estate failed to comply 
with pretrial order requiring the exchange of 
exhibits and witness lists, it was precluded at 
trial from presenting proof of the date of first 
publication of notice to creditors so that it 
could not prove that creditor’s claim was not 
timely. Hitt v. J.B. Coghill, Inc., 641 P.2d 
211, 99 B.L.J. 769. 


Arkansas (1982) Right of Election: Statute 
Unconstitutional—Where decedent died after 
statute allowing right of election against will 
was declared unconstitutional but before new 
statute was in effect, widow was denied right 
of election. Bennett v. Estate of Bennett, 628 
S.W.2d 565, 99 B.L.J. 864. 


Connecticut (1981) Suit Against Will’s 
Drafter: Third-Party Beneficiary Contract— 
Complaint against attorney by beneficiary of 
will drafted by attorney stated a cause of ac- 
tion for plaintiff as third-party beneficiary con- 
tract. Stowe v. Smith, 441 A.2d 81, 99 B.L.J. 
770. 


Georgia (1981) Presumption of Sanity—Trial 
court did not err in charging jury that Georgia 
law presumes sanity of a citizen. Johnson v. 
Sullivan, 278 S.E.2d 648, 99 B.L.J. 88. 


Illinois (1981) Testimonial Bar Not 
Applied—Petitioner was not barred from testi- 
fying as to her marriage to decedent in suit 
seeking to vacate appointment of decedent’s 
mother as administrator of the estate. Jn re 
Estate of Bailey, 423 N.E.2d 488 (App.), 99 
B.L.J. 177. 


Indiana (1981) Court Lacks Jurisdiction to 
Redetermine Inheritance Taxes—Where prop- 
erty passed by will despite family settlement 
agreement, court did not have jurisdiction to 
redetermine amount of inheritance tax due. 
Indiana Dep’t of Revenue v. Estate of Bin- 
hack, 426 N.E.2d 714 (App.), 99 B.L.J. 565. 
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Massachusetts (1981) Testator’s Oral Prom- 
ise Enforced—Action in quantum meruit 
against executor of estate not barred by statute 
of frauds. D’Ambrosio v. Rizzo, 425 N.E.2d 
369 (App.), 99 B.L.J. 279. 


Michigan (1981) Statute of Limitations: 
Claim Against Estate—Mother of decedent 
could recover claim against her son’s estate 
even though statute of limitations had run. Jn 
re Estate of Howarth, 310 N.W.2d 255 
(App.), 99 B.L.J. 565. 


Minnesota (1981) Murder Acquittal: Civil 
Proceeding Mandated—Where decedent’s 
daughter was acquitted of her murder, it was 
still proper to determine the daughter’s enti- 
tlement to receive her mother’s estate in a civil 
proceeding. Jn re Estate of Congdon, 309 
N.W.2d 261, 99 B.L.J. 280. 


Missouri (1981) Heirship Determination: 
Dead Man’s Statute—In proceeding to deter- 
mine heirship, heirs at law and devisees are 
competent to testify. Jn re Estate of Cannon, 
622 S.W.2d 752 (App.), 99 B.L.J. 474. 


New York (1982) Nondomiciliary: Insurer’s 
Place of Business Governed—Surrogate’s 
court did not have jurisdiction to issue letter of 
administration of estate of deceased non- 
domiciliary where jurisdiction was based on 
domiciliary insurer’s obligation under auto- 
mobile policy and insurer’s principal office 
and place of business were in another county. 
In re Estate of Wyche, 446 N.Y.S.2d 504 
(App. Div. 3d Dep’t), 99 B.L.J. 644. 


New York (1982) Evidence of Prior Judg- 
ments Admitted—Evidence of two prior judg- 
ments was admissible to negate appellant’s 
innocent state of mind. Jn re Estate of 
Brandon, 433 N.E.2d 501, 99 B.L.J. 865. 


North Carolina (1982) Heirs Oppose Petition 
to Sell Property—Heirs of decedent properly 
raised issue of validity of claim made against 
estate where administrator petitioned court to 
sell property in order to pay claim. Holcomb 
v. Hemric, 289 S.E.2d 620 (App.), 99 B.L.J. 
863. 


North Carolina (1981) Next of Kin: No 
Standing to Sue—Where wife of deceased 
prisoner was not appointed legal representa- 
tive of his estate, she did not have standing to 
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sue prison for release of psychiatric and psy- 
chological records of her husband. Carnahan 
v. Reed, 281 S.E.2d 408 (App.), 99 B.L.J. 
375. 


Vermont (1981) Will Contest: Appeal 
Dismissed—Where will contestant’s notice of 
appeal did not contain statement of questions, 
it was proper to dismiss the appeal. Jn re 


Estate of Seward, 433 A.2d 274, 99 B.L.J. 
178. 


Wyoming (1981) Decree of Final Settlement 
Conclusive—Decree of final settlement en- 
tered in probate proceeding was conclusive 
against legatee and entry of decree released 
executor from liability except for fraud. Pike 
v. Markman, 633 P.2d 944, 99 B.L.J. 280. 
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